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CRIMINAL PROPERTY CONFISCATION BILL 2000 
Consideration in Detail 

Resumed from 7 September. 

Debate was adjourned after clause 8 had been agreed to. 

Clause 9:  Effect of confiscation - registrable real property - 
Mr McGINTY:  What happens to the title of confiscated property after it has been confiscated but before it vests 
in the State pursuant to clause 9? 

Mr PRINCE:  It is in limbo.  That is not as silly as it sounds because the title can vest in the State only when the 
relevant document, presumably a transfer or something like that, is registered by the Registrar of Titles.  From 
the freezing order to the confiscation, the title to the property remains with whoever is the registered proprietor 
but is unable to be dealt with within the meaning of the Transfer of Land Act or, I suspect, even at common law 
in terms of equity.  The result is that it is in limbo, although the title is not affected, other than being unable to be 
dealt with.  There is a period during which it cannot really be used, notwithstanding that it stays in the name of 
the proper registered proprietor. 

Mr McGinty:  My question relates to post-confiscation.  What happens to the title prior to its vesting in the 
State?  That is the import of clause 9. 

Mr PRINCE:  The court makes a confiscation declaration.  There is then a definable time from the point at which 
that is made, whatever date or time that may be, for registration of that declaration at the titles office when there 
may be a period of uncertainty; but once it is registered at the titles office there is a vesting. 

Mr McGinty:  What is the effect of the confiscation?  Is it simply taken off someone? 

Mr PRINCE:  No, we are talking about a system of registration of title in the Transfer of Land Act - the Torrens 
system - which has as its kernel the concept of a piece of paper that tells the world who is the registered 
proprietor and what are the encumbrances.  That cannot be changed other than by registration of another 
document, and there is indefeasibility associated with that concept.  It does not apply to land held under the old 
system. 

Mr McGinty:  Without the complication of the old system of land titles, if what you have said is correct, and it is 
the registration that causes the property to vest in the State, why does the Bill state that it vests absolutely in the 
State when the courts make a declaration? 

Mr PRINCE:  Because the same exercise would apply to two civil litigants disputing ownership of land.  A court 
decides party A is entitled to the absolute ownership in fee simple of the real estate but, as a matter of title 
record, that is not recorded on the face of the certificate of title to the land unless and until that order of the court 
of competent jurisdiction is presented to the Registrar of Titles for registration, for noting and consequently for 
changing the certificate.  The court order creates a right in equity or transfers to the State a right to demand that 
there be a change in the register.  A declaration is then delivered to the registrar that causes the registrar to 
change the register.  I am reminded by parliamentary counsel that the meaning of confiscation is that property 
has passed and registration is effected a short time later. 

Mr McGINTY:  If that is the case, I cannot understand why a simpler procedure is not available.  I understand 
ultimately the need for the change in title to be registered in the Office of Titles, but I cannot understand the need 
for the declaration under clause 30 to effect the vesting absolutely in the State.  I thought confiscation of 
someone's property did that, or could by this legislation do that, without the need for an intervening order that 
seems to complicate the matter.  I cannot follow the train of logic about the effect.  If it is a court declaration, 
and there is some process in the system that affects the confiscation - in other words, the transfer from an 
individual to the State - surely it would be sufficient for the Office of Titles to act on a statutory provision saying 
exactly that.  I do not understand why a court order is needed; it adds another step in a bureaucratic process for 
no purpose. 

Mr PRINCE:  I understand the point.  I refer the member, by comparison, to clause 10 which refers to property 
which is not real estate, where there is not the same registration process and there are not the concepts of 
indefeasibility - for example, a motor vehicle, which can be an expensive item.  If a court makes a declaration 
about the ownership of a motor car, that is it.  As a matter of practice, the register of encumbered vehicles and 
the licence registration for the vehicle, which is not evidence of ownership although de facto it is often treated as 
such, will be changed.  That is a vehicle licence, and a register exists to show encumbrances on the title of a 
vehicle.  Title to the vehicle is already passed.  The same thing applies in this case but in the Torrens system 
under the Transfer of Land Act we must be able to present to the Registrar of Titles a piece of paper, because 
that is the scheme of the Transfer of Land Act, to effect the change on the title.  Clause 9(1)(b) refers to the 
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memorial of the making of the declaration that is registered.  I imagine that is an extract of the court order that 
goes to the registrar, is memorialised and consequently results in a change on the face of the title to the name of 
the registered proprietor.   

Clause 7 provides that frozen property is automatically confiscated.  In the sense of ownership of the object, 
whether it be real estate or movable property, ownership in the sense that our law understands that transfers the 
property.  Because of the nature of the Torrens system dealing with land, we cannot show that on the face of the 
title without producing to the Registrar of Titles an appropriate piece of paper. 

Mr McGinty:  You are saying in respect of property that the Torrens system, or the registration of land, requires 
that there be a document from the court to effect that. 

Mr PRINCE:  That is right. 

Mr McGinty:  Who owns the property after it has been confiscated and before it is registered? 

Mr PRINCE:  The State, because it is then entitled to be registered as proprietor on production of an appropriate 
memorial to the Registrar of Titles. 

Mr McGinty:  The entitlement to registration affects the change in ownership? 

Mr PRINCE:  In equity the ownership has changed, and the change in law follows as a result of presentation of 
the appropriate paper to the Registrar of Titles.  In the context of the motor vehicle, ownership can be changed 
with a snap of the fingers, because the order is made and the licences and so on are changed subsequently but 
they are not evidence of ownership.  They are at best near evidence of ownership. 

I do not know how familiar the member for Fremantle is with the old system of titles.  The only reason I am 
familiar with it is that a fair area of land in Albany, York and other places is still under the old system.  In those 
cases it is a totally different exercise.  By reason of the execution of a document to effect transfer of ownership, 
that is when it happens.  The registration of a memorial of that conveyance at the deeds office does no more than 
give public notification of the change in ownership.  It is not of itself indefeasible.  It is a different concept.  The 
same applies to old system land confiscated under this Bill.  By reason of the confiscation, the ownership 
changes and a memorial is presumably produced to the Registrar of Deeds to show the change of ownership.  
However, the registration of the memorial under the old system of titles is not of itself a change of ownership; it 
is simply evidence of a change.  Because of the Torrens title system and the concept of indefeasibility, that end 
cannot be achieved in law, although it can in equity, until a document is produced that causes the Registrar of 
Titles to change the face of the title. 

Mr WIESE:  I do not want to get into the complexities of the discussion that has been going on, except to note 
that obviously it is a reasonably complicated area of law with which we are dealing.  Since I became aware of 
the existence of draft 21 of this Bill, three different amendments have been submitted by the Attorney General.  
That gives a fair idea of the complexity of the legislation.  I do not have legal training so I will not get into that 
argument.  I want to buy into the argument about what is done when the procedures with which this clause is 
dealing are carried out. 

Subclause (2) deals with the removal of mortgages, trusts, caveats or anything of that nature that might exist on 
these titles.  Some of these mortgages will be the security that is held by banks and private investors.  I want to 
ensure that there is some degree of fairness and some account is taken of the position of innocent parties who 
might be caught up in this process.  Many people who take out a first mortgage on a property believe that gives 
them total security for their loan.  However, those persons may be caught up in this process, because all of the 
securities that have previously been sacrosanct in our system of law will be waived.  Will the minister give me 
an assurance that innocent parties will be protected in this process?   

Mr PRINCE:  We discussed that last week when we debated clauses 6 and 7.  We are talking here about what 
happens after confiscation has been effected.  A mortgage will cease to be an encumbrance and security against a 
piece of real estate that has been transferred to the State, but the debt that is owed and that is secured by that 
mortgage will remain.  If the subject matter of a trust is a property that has been transferred to the State, that trust 
can no longer continue to operate in respect of that property.  Any obligations under the zoning or planning laws 
will become the obligations of the State.  Therefore, a right of way, an easement for drainage purposes, or a 
building covenant with regard to the type of construction that can be built, will continue, but all the other 
interests will disappear.  The protection of innocent third parties has already been dealt with.  This clause deals 
with the effect of the process of confiscation, where the title to the real estate is transferred to the State, and all 
encumbrances, except those that are preserved, disappear.   

Dr CONSTABLE:  I follow what the minister said in his explanation, but I will develop it further by way of 
example.  A church or charitable organisation - let us take the Diocese of Bunbury, to use a contemporary 
example - might invest in a mortgage through a finance broker, and it might transpire that the person who had 
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borrowed the money through that finance broker to buy that property had acquired his wealth through criminal 
means.  Why did the minister not put in place a situation whereby if a property was confiscated, an innocent 
party would receive back the first mortgage that was owed to it?  Why should an innocent party be put in a 
situation where in reality it probably would never be able to recover the money that was owed to it? 

Mr PRINCE:  I follow what the member is saying.  There is a conflict in the sense that the lender, be it a church, 
charitable institution or bank, has loaned money to an individual who is a criminal, and as a result of the 
confiscation process under this Bill, that criminally-derived property is seized.  I am talking about criminally-
derived in the sense that the individual has acquired wealth from criminal activity that he has then used to 
acquire a property.  If he has borrowed money, that debt is still owed, but because the property is part of the 
proceeds of criminal activity, it is confiscated. 

Dr Constable:  I follow that, but the reality we are facing here is that the charitable organisation or church that 
loaned the money will probably never see that money again, because it will cost it too much in legal fees to 
recover it.  I cannot understand why you did not go down a different route to protect innocent parties. 

Mr PRINCE:  I understand.  The problem is that in order to avoid the operation of this Bill, a criminal could set 
himself up in such a way that any property that he acquired was subject to a mortgage to, say, 90 per cent of the 
value of the property, to a person who appeared to be an innocent third party but was not, and it would be almost 
impossible to disprove that.  As a result of that device, confiscation could not be effected, because the 
encumbrances that would be lodged against the property would equal or exceed the value of the property.  
Consequently, the criminal could continue to enjoy the fruits of his criminality.  In this Bill we have gone for a 
regime where the State can confiscate the property of people who have derived wealth from criminal activity.   

Dr Constable:  And take advantage of the innocent bystanders.  That is what is difficult to grasp here. 

Mr PRINCE:  Yes, and the people who lend money are on notice that they should make due inquiries about the 
people to whom they lend. 

Dr Constable:  In the example that I gave of finance brokers, who would do the due diligence? 

Mr PRINCE:  The money is not loaned to the finance broker.  The broker sits in the middle and brokers a 
transaction between the borrower and the lender.  What has happened is misappropriation and dishonesty at the 
broker’s level with regard to the movement of money between the borrower and the lender.  It is not the case 
necessarily that the borrower or the lender has been in any way criminal.  The problem arises in the middle. 

Dr Constable:  I am bringing a contemporary example into this situation. 

Mr PRINCE:  I understand.  I am trying to make the point that I doubt very much whether the church would in 
any way, other than as an innocent third party, be involved.  In this legislation it is the borrower who is the 
criminal.  In the example the member gave, it is the broker who has committed the dishonest act by 
misappropriating money.  If the church had security against the borrower’s property, it would still have that 
security.   

Dr Constable:  I was extending a contemporary example into this clause and suggesting that a charitable 
organisation might do its dough because of the confiscation of the property. 

Mr PRINCE:  If I could continue the example, there are two ways in which this could happen.  The borrower 
could be the criminal, and the broker could be an accessory to the criminal being able to launder his money into 
legitimate assets and could conceal that knowledge from the lender, in which case the broker would also be 
liable to confiscation of the broker’s wealth.  

Dr Constable:  The bottom line is that the innocent still lose their money.  

Mr WIESE:  I will take the minister up on the comment he has just made.  He said that the general public, the 
diocese, or whoever, are on notice that from here on in, they will need to take a lot of care.  The reality is that 
this is retrospective.  Those people could have entered into covenants and agreements and could have put those 
mortgages on 20 years ago, long before this legislation came into place and perhaps even long before any 
criminal acts were perpetrated.  We are not talking about - 

Mr Prince:  It cannot be before criminal acts were perpetrated and be adversely affected because we must be 
dealing with either crime-used or crime-derived property. 

Mr WIESE:  No, because we are dealing with unexplained wealth.  Unexplained wealth is the difference 
between A and B.  Anything that a person cannot explain is confiscable.  In that process, the property on which 
innocent persons have had a mortgage for 10 or 20 years could be wiped out all of a sudden.  Their security 
could be wiped out.  It is not just putting people on notice; it is going back to securities which were taken out 20 
years ago and which now, potentially, will be totally withdrawn and thrown out of the window as a result of this 
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legislation.  The minister can tell me whether I am right or wrong.  The minister was making noises that I was 
wrong, but I believe I am right.  

Mr PRINCE:  No, the member is correct.  That is conceivably possible under this legislation.  

Mr McGINTY:  I take up the issue raised by the members for Wagin and Churchlands.  Without getting too 
deeply into a hypothetical example, it is quite conceivable that the Diocese of Bunbury could, through a finance 
broker or anyone else, invest money that resulted from the acquisition of property.  If someone else also put into 
a pooled mortgage money that was tainted in the sense that it was crime derived, under this legislation, if an 
application were made to confiscate that property, a charitable or religious institution, such as the Anglican 
Diocese of Bunbury, would forfeit its security for the money it advanced over that property.  In forfeiting the 
security, the money is often forfeited if it is not secured, as we know from a number of recent incidents.  Can the 
minister confirm that, once this section is triggered, if innocent investors have pooled moneys and someone 
makes even a minor contribution, which is tainted money in the sense of being crime derived - I refer also to the 
absence of any discretion in the court once an application is made - the problem that then arises is that people 
who are innocent in every sense of the word, possibly religious or charitable organisations, will do their dough 
and the debt will still exist?   

Dr Constable interjected. 

Mr McGINTY:  As the member for Churchlands just said, that will prove meaningless, because taking away the 
security will, in many cases - particularly if the State is confiscating significant assets - take away the debt.  Why 
can there not be something in the legislation to deal with that situation for the truly innocent party?   

Mr PRINCE:  I take the member back to the pooled mortgage example in which a number of people have funds 
that are pooled by a broker and are lent out and, of those people who are pooling money, one of them is a 
criminal and the money that that person is putting into the pool is the proceeds of crime.  The property that is 
then liable to confiscation is the mortgage.   

Mr McGinty:  Is it?   

Mr PRINCE:  Yes. 

Mr McGinty:  I do not think that is right. 

Mr PRINCE:  We have a sum of money that is part of a greater sum of money, which is then linked to a perfectly 
legitimate person.  The loan is secured by a mortgage.  The mortgage itself is a form of property.  If there is 
confiscation of the property of the criminal, and it extends to the benefit of the debt that is secured by the 
mortgage, the mortgage is taken.  That is the interest; therefore the mortgage is taken, not the property.   

Mr McGinty:  Assuming that it was used to buy land, the land would not be taken?   

Mr PRINCE:  The example the member gave was that the criminal’s money was part of a larger pool with other 
innocent investors and was lent for legitimate purposes to purchase land or whatever, but it was secured by a 
mortgage from the borrower to the pool of lenders, one of whom had contributed that money which was derived 
from criminal activity.  The property that the criminal has is a partial right to that mortgage debt. 

Dr Constable:  The whole mortgage is tainted. 

Mr PRINCE:  Yes. 

Dr Constable:  More innocent people get tied up in it. 

Mr PRINCE:  It is not more innocent people.   

Dr Constable:  Innocent people get tied up in it. 

Mr PRINCE:  I am responding to the example given by the member for Fremantle.  It is different from the 
situation in which the innocent lender lends to the criminal borrower who buys land with the money, which was 
the example the member for Churchlands gave earlier.  The property with which the criminal has enriched 
himself or herself is confiscated. 

Dr Constable:  However, the property of innocent people is also taken if it is a pooled mortgage. 

Mr PRINCE:  That is potentially correct. 

Dr Constable:  How do they go about getting back their money?  It is outrageous! 

The ACTING SPEAKER (Ms Anwyl):  Order, members!  This is a nice way to have a debate, but it is very 
difficult for the Hansard reporter to pick up the comments of the interjecting members.  I ask members to 
consider the Hansard reporter at this time.  
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Mr PRINCE:  We have debated this - I am not trying to avoid a further debate - and these points have been made 
and agreed to.  There is a process of objection and the person who wishes to object must show that the property 
that he or she is seeking to protect is non-crime derived.  That can be debated and dealt with by a court and the 
civil standard of proof applies.  However, if, ultimately, the property is to be confiscated, it is taken.  The other 
persons may be adversely affected, to which I say that they are on notice to be careful to whom they lend and 
with whom they do business, particularly when substantial sums of money are involved as opposed to the 
ordinary business of life; that is, buying and selling services and so on.  In these sorts of areas people should be 
careful with whom they deal.  

Mr McGINTY:  I do not agree with the analysis the minister has given to the House.  Clause 148, which 
effectively defines crime-derived property, states - 

(1) Property that is wholly or partly derived or realised, directly or indirectly, from the 
commission of a confiscation offence is crime-derived . . .  

Money that is derived from crime is then used to buy in a pooled way - 

Mr Prince:  Is this the beach house example we talked about? 

Mr McGINTY:  Or the example I just gave.  Twenty people might be pooling their money to buy land.   

It may well be secured. 

Mr Prince:  For the purposes of subdivision, and so on. 

Mr McGINTY:  For whatever reason.  I do not want to overly complicate it so that we end up debating the 
hypothetical rather than the practical.  On my reading of that definition, the land, because it was partly derived 
from the proceeds of a confiscable offence, is confiscable in the same way as the mortgage interest is 
confiscable.  If that is correct, then it is confiscable in whole.  If 20 people invest their money and one of them 
uses tainted money, then all 20 stand to lose their mortgage security and the property is also confiscated.  That 
seems to be the inevitable consequence of the provisions of clause 148. 

Mr Prince:  My advisers tell me that is the case. 

Mr McGINTY:  If it is the case, then one loses the land and security, although one may be completely innocent.  
That is a consequence of being in a pooled arrangement.  Why is the same escape hatch for an innocent party not 
extended to crime-derived property, as has been done in every other case? Why is there no consideration for an 
innocent party? 

Mr PRINCE:  The member’s reasoning is good.  I draw the member’s attention to clause 148(2).  If such a 
situation is to be litigated in a court, a judge will look at this and ask what crime-derived property means.  
Among other things, it clearly means stolen property because it says so in the Bill.  There are four categories that 
are quite wide or narrow, as the case may be. 

Mr McGinty:  Clause 148(2)(b) is quite wide. 

Mr PRINCE:  The words “property bought with or exchanged for crime-derived property” get us into debate on 
the concept of the property of the criminal which is sought to be confiscated being limited to the property that 
the criminal owns in common with others who are non-criminal.  I hear that argument being put, but clause 
148(1) states - 

Property that is wholly or partly derived or realised, . . . . 

My advisers will not agree with this - to some extent I am reasoning out aloud.   

Mr McGinty:  Is it not a worry that, in parts, this legislation is so obscure that the minister’s advisers may not 
agree with him? 

Mr PRINCE:  Not necessarily. 

Mr McGinty:  What about liability?  Innocent people will get caught. 

Mr PRINCE:  We are trying to set up a scheme that will take the wealth from the criminals.  If that is not made 
as broad and as encompassing as possible, then ways will be found to get around it.  The member has given the 
example of Alan Bond and Bolag in Switzerland.  That is a case that has been fairly well documented.  There are 
other schemes whereby people have avoided the effects of bankruptcy.  With this legislation we are trying to 
take away all wealth.  People have avoided such measures by various methods, either within this jurisdiction or 
internationally.  If a scheme is to be set up, it must be as encompassing as possible.  In looking at legislation that 
is, as the member for Churchlands put it, effectively punitive on a citizen who is innocent, I would expect a court 
to read it strictly in relation to the innocent party.  The situation that we are trying to achieve is to take the wealth 
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that is criminally derived.  The only way that can be done, and the only way we can be sure of it, is to take 
everything. 

Dr Constable:  And blow the innocent! 

Mr PRINCE:  It is not blow the innocent.   

Mr Wiese:  It is break the innocent. 

Mr PRINCE:  It depends on how people have organised their affairs so that they become involved with a 
criminal.  If people were placed on notice and had undertaken adequate inquiries, they would not go into 
business with a criminal in the first place.  Members should think back to the 1980s and remember people like 
Bond, Skase, Connell and Holmes a Court.  How much of what was done involved normal banking?  To what 
degree should the banks have been on notice not to deal with those individuals and companies?  Should an 
organisation such as a bank, which is non-criminal in intent and practice, be exempt?  That is the proposition the 
member is putting.  He is putting it by using the example of the charity and the church.  That is a fair way of 
doing it.  Should they be exempt from being on notice not to deal with such people or should they put on the 
bankers’ veil and say that they do not care where the money comes from?  We are trying to take wealth from the 
criminals.  Wealth is the real wellspring of why they commit crime.   

Mr AINSWORTH:  I listened with interest to the minister’s suggestion that partners in a pooled mortgage might 
be wise to investigate the bona fides of others involved in the mortgage.  The little I have seen of pooled 
mortgages leads me to believe that when an investor has, for example, $20 000 to invest in a pooled mortgage, 
he approaches a finance broker.  He hands over the money and the broker tells him about the property in which 
the money is invested.  There is no way of knowing who are the other participants in the pooled mortgage.  The 
opportunity for someone to vet his or her proposed partners does not exist.  Many people with relatively small 
amounts of money to invest would take on face value the bona fides of the mortgage broker and their fellow 
mortgagors in the pooled mortgage.  We have talked about such examples on many occasions in this place.  
Many people assume that those in business are legitimate and they assume that there is nothing to fear.  Under 
normal circumstances, it would be a most unusual lender who went to that sort of trouble.  Even if a lender 
wanted to, would he be able to adequately investigate others involved or whether the money had come from a 
tainted source? 

Mr PRINCE:  If this Bill passes into law, what has happened in the past could not be the practice of the future.  
The broker, accountant, lawyer or whoever puts together the pool of investors must inquire into the bona fides of 
the source of the money of the investors.  If more than 20 investors are in the pool, the broker must be licensed 
by the Australian Securities and Investments Commission.  A broker is approached by a borrower who wants a 
certain amount of money and is also approached by a group of lenders.  He realises that if he can arrange the 
loan, he can satisfy their needs and make a fee.  That is what broking is about.  If this Bill passes into law, the 
broker, whether he is a big-time broker licensed by the Australian Securities and Investments Commission or a 
small-time operator arranging a pool of less than 20 people, will be under a professional obligation to both the 
borrowers and lenders to ensure this legislation does not adversely affect them.  The broker will be 
professionally liable.  A broker who arranges deals involving a pool of less than 20 people is not covered by the 
federal law but by the state finance broking law, which must be changed for other reasons.  All brokers will need 
sufficient professional negligence insurance - which is probably better than bonds - to cover the possibility that 
their clients will be adversely affected.  That is the commercial reality of what will flow from this legislation.  It 
is inconceivable that anybody who deals in that area will not operate in that way; they will have to.  The same 
thing will apply to banks.  Why should the criminal who deposits a sum of money into a bank be able to use the 
bankers’ veil and the “money is money no matter where it came from” mentality?  Why should the bank be 
protected because it has accepted money without looking to see where it came from?  Commercial practice in 
this State will change as a result of this legislation, as it has to some extent in New South Wales.  Its legislation 
is similar in some respects to this Bill.  Commercial practice has changed in the United States because of the 
RICO Act, which has been around for almost 30 years.   

This legislation will change the way people do business.  It could be argued that it will have an unfortunate and 
unfair effect on the honest trade and business caused by criminals.  However, it has been introduced largely 
because of the monumental amounts of money generated by drug trafficking and the potential for Internet fraud, 
which is growing at an exponential rate.  This problem of unexplained wealth derived from criminal purposes 
will occur more frequently in the future.  We must change commercial practice and get at the reasons people are 
criminals, which is what this legislation does.  The member for Churchlands and other members do not believe 
that the way it is written gives the innocent third parties adequate protection.  I take those concerns on board.  It 
is obvious that this debate will continue for some days, and during that time my advisers, the Director of Public 
Prosecutions, the Attorney General and I will look at the wording to see if something can be done to address 
those concerns without negating the proper use of the Bill. 
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Dr CONSTABLE:  The effect of this legislation on innocent individuals and organisations is breathtaking.  Its 
retrospectivity is limitless.  It is possible that many innocent people and organisations - including banks - could 
be caught by it.  Why has it not been proposed that, in confiscating the property, the State sells it, retains the 
proportion that is crime derived and distributes the rest to those people who are innocent of criminal activity? 

Mr PRINCE:  The member’s proposition sounds fair, reasonable and simple.  I am always in favour of 
simplicity.  However, if such provisions were included in the Bill, the question of innocence would need to be 
determined by adjudication in the court or by the Director of Public Prosecutions.  One would be asked to trust 
an independent statutory officer to make a non-reviewable decision about innocence or present his case in the 
courts for a judge to make a decision, presumably on the balance of probabilities. 

Mr Wiese:  Or on the basis of more likely than not. 

Mr PRINCE:  That is the same as the balance of probabilities. 

Mr Wiese:  That could be argued. 

Mr PRINCE:  Perhaps we will talk about that later.  This Bill is aimed at the sophisticated, intelligent criminal 
who wreaks an enormous amount of havoc in our society, not the person who smacks people in the head with a 
brick and steals their wallets.  The smart criminal will try to find any means to avoid the operation of this 
legislation.  He will try to misuse the types of provisions proposed by the member for Churchlands.  The 
legislation should be crafted so that, in seeking to protect the innocent, it cannot be misused.  This legislation 
will effect a change in the way people do business.  Part of the reason for that is to prevent the criminal from 
being able to do business in the legitimate world. 

Dr Constable:  What about the retrospectivity of the legislation?  Someone who invested 10 years ago with 
someone who had derived money through criminal means does not have the luxury of changing the way he does 
business. 

Mr PRINCE:  The example that has been given is of someone who 10 years ago invested in property for long-
term speculative purposes, such as the expectation that the urban front will arrive at the land some time in the 
next 20 years and he will be able to subdivide and make a profit.  It is possible that if one person in the syndicate 
had used money that had come from crime, the entire property could be confiscated under the legislation. 

Dr Constable:  Are you comfortable with that? 

Mr PRINCE:  I am comfortable with seizing wealth derived from criminality, but I am not comfortable with 
taking something from someone who is totally innocent.  However, I wonder how much information people have 
been given or have chosen to ignore.  That is the situation with banks. 

Dr Constable:   That is an excuse but it is not the point.  

Mr PRINCE:  The retrospectivity cannot be limited if one will change the way in which -  

Dr Constable:  I am asking the Government to be fair to the people who are innocent.  

Mr PRINCE:  I understand that.  It must be ensured that the criminal is sent to Coventry from the point of view 
of being able to deal in the legitimate world with the wealth he has derived from his criminality.  That is part and 
parcel of this exercise.  Business restructures and changes the way it does business, so that the criminal finds it 
difficult to be able to accumulate any form of wealth. 

Dr Constable:  I do not think anybody will argue with that.  However, it is still running around the central issue 
that the State does not have the right to take the property of innocent people.  

Mr PRINCE:  I, my advisers and the minister having carriage of the Bill will look again at that issue.  It is not 
something that has been ignored.  

Mr Wiese:  It has had 21 or 22 drafts.  

Mr PRINCE:  It has not been ignored for 21 or 22 drafts.  It has been sensibly and carefully considered as it is a 
difficult area.  This is the way in which the Government has determined it will go.  I have no problem with 
looking at it again.   

Mr McGINTY:  The minister will recall that when this matter was raised some five weeks ago, after the Bill was 
first introduced into Parliament, there was some discussion on the front page of The West Australian.  The 
Attorney General was quoted on the meaning of this very provision we are now debating.   

Mr Prince:  The member must forgive me if I say that I do not recall that as I was not on deck at the time.  

Mr McGINTY:  The minister is most probably right.  I do not have the exact quote in front of me, but the 
minister’s advisers would have watched the public debate on this issue, particularly as it was on the front page of 
the newspaper.  The Attorney General said in effect that when an innocent person deals with crime-derived 
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property - we have spoken for instance about banks and mortgagors - that person was at risk only if they he or 
she acted with knowledge or should have been aware that criminality was involved.  A subsequent discussion 
has indicated that the Attorney General was wrong in putting that point of view because this is an absolute 
provision.  The provision does not take into account the level of knowledge enjoyed by a financial institution 
such as a bank.  Was the Attorney General incorrect in the information he gave to the public about this Bill?  I 
make this point because of the debate that took place at the end of the exchange between the minister and the 
members for Wagin and Churchlands.  The minister indicated that this was a matter that had been given careful 
consideration through 21 drafts.  If the Attorney General got it wrong in the draft that came before Parliament, 
the information he gave to the public which indicated that an innocent bank - if I can use that term loosely - 
would not be at risk -  

Mr Prince:  There is no such thing.  

Mr McGINTY:  The Attorney General essentially said that unless an innocent person had some knowledge or 
should have known, he stood no risk of losing the money.  That was wrong.  I wonder whether the coalition 
party room was given the same false information.  I wonder also whether, in constructing the legislation, it 
proceeded on the basis that a truly innocent party, about which the members for Wagin and Churchlands have 
been speaking, was drafted on the false assumption that those people in respect of crime-derived property would 
not be at risk.  I ask the minister to explain the background of this matter in the light of the false and misleading 
statements made by the Attorney General.  

Mr PRINCE:  Having briefly conferred with my advisers, one of whom can remember that there was a debate on 
the front page of the newspaper, I am not in a position to say whether it was clear there was a difference.  That 
information will have to be checked.  I do not recall.  I am told that the difference of opinion was alleged, but it 
was not clear what the difference was.  I am happy to check that information and to find out what was the 
understanding of the Attorney General as opposed to the understanding of the DPP.  I have a great deal of 
sympathy for the view that the truly innocent person should be protected.  I also have a strong view that the 
commercial world needs to change the way in which it does business with criminals.  I am not talking about 
small crime. 

Mr McGinty:  I do not think the minister will get an argument from anyone in this House on those two positions.  
The only thing is the Government has done one and not the other.  

Mr PRINCE:  In that sense, I do not know whether there is such a thing as an innocent bank. The banks have 
always said that it is not for them to inquire about where the money came from.   

A finance broker is a good example whereby money comes from a number of innocent people through the broker 
linked to the criminal whom the broker knew.  The broker is then part and parcel of the criminality and is also 
liable to the confiscation of property.  The broker who does not make a proper inquiry is professionally liable to 
his or her lenders because he or she should have made an inquiry but did not.  When the criminal is so clever 
that, notwithstanding all possible inquiries, it could not have been known he or she was a criminal, the brokers, 
auditors and professional indemnity insurers are in the clear but the lenders miss out.  The member for Fremantle 
gave an example whereby after all proper inquiries one could not have found out that the person was a criminal, 
whether it be the person contributing into the pooled loans or the person borrowing the money or the owner-joint 
proprietor of the land.  That is the situation that is taxing us all.  All members want that individual, whomever it 
may be, not to be adversely affected by the criminal conduct of someone else about whom he not only did not 
but also could not have known through any inquiries.  I am happy to explore that concept again more fully not 
only with my advisers, but also with Mr Cock, the DPP, who is the instructing officer of the Bill and the 
Attorney General to see whether there is some way in which that can be satisfied.  I recognise it is a legitimate 
concern.  

Mr WIESE:  I am pleased to hear the minister make that concession, because I was almost going to be 
uncharitable and say that he of all people should know just how skilled some of these people are.  They are not 
called con men for nothing.  

Mr McGinty:  You are not saying that he was innocent, are you?  

Mr WIESE:  I have conceded that point from day one.  The minister of all people knows, because he has worked 
in that professional area for a long time and has had the experience and knows how glib and skilful the con men 
are in misrepresenting their situation.  I am pleased that the minister is going back a little way to consider 
whether the Government can take account of those innocent persons.  At the end of the day, that is where I come 
from in standing here and speaking today with none of my colleagues standing alongside me.  I believe that 
innocent people must have the protection of the courts.   
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The minister said in effect that he believed that the court would take account of how it deals with property 
belonging to innocent people that will be confiscated or mortgages that will be thrown out the door.  If the 
minister reads Hansard, he will find if that if he did not say it directly, he intimated it.  

Mr Prince:  I recall saying that I would expect a court to follow the normal practice, and when there is a piece of 
law that is punitive on the citizen, to read it strictly and not expansively.   

Mr WIESE:  That is exactly what I understood the minister to say.  What latitude has the court in doing exactly 
what the minister is saying?  Some clauses in the Bill say “must” and not “may”.  They give no latitude whatever 
to the court.  The minister is voicing what may be an intention.  The reality is that although the court may want 
to do that, the legislation absolutely compels it.   

Mr PRINCE:  The member is right about the mandatory use of the word “must”; the court has no discretion.  The 
argument will be whether the property that is said to be the subject of a freezing order and subsequent 
confiscation is property that can be taken.  The argument will be about the meaning of the term “property” as it 
appears in the glossary and with regard to clause 149, which talks about the lawful acquisition of property, and 
whether it is the totality of a piece of real estate or only a proportion.  In other words, will we argue about equity 
as opposed to law?  These are the sorts of arguments that may be raised by the person who says, “I don’t want 
you to take this property.”  I want to argue that notwithstanding the court’s mandatory “must”, we can debate 
which property, how much of it and so on can be sold. 

Mr WIESE:  I thank the minister for going down that route because he has grasped the problems that I have.  The 
other problem I have is that 10 minutes ago the minister said that the whole of a pooled mortgage is able to be 
taken.  I have some difficulties putting the one alongside the other.  

Mr Prince:  That is so, and people will argue to the contrary.  

Mr WIESE:  The pooled mortgage, the property that might have been crime-used, is able to be taken and the 
property that may have been bought with the proceeds can be taken. 

Mr Prince:  There is no doubt about crime-used property.  We are talking about property that is crime-derived 
and wealth has been acquired as a result of criminal activity and that wealth has been translated into some other 
form of property.  

Mr WIESE:  We have gone through this argument before.  I am talking about crime-used property that is owned 
by a totally innocent person - my farm or somebody else’s warehouse.  It is crime-used but the person is totally 
innocent.  

Mr Prince:  I thought we had dealt with crime-used property in which landlords lease their farm or warehouse.  If 
they could not have known what it was being used for, they will not lose their property.  However, the value of 
the leased property that the criminal has used will be determined as a benefit then levied against other property 
that person has, and not against the landlord’s property.  

Mr WIESE:  That makes it even more likely that the pooled mortgage or some other innocent person’s mortgage 
will be called in.  The minister was working towards a matter that is best explained in the clause on unexplained 
wealth in which the difference between A, being a totality, and B, being what is explainable, is confiscable.  
Does the judge - whether it is a judge, magistrate or justice of the peace will depend on the level of the value of 
the property - have any flexibility to decide that he or she will take a particular piece of property, in which the 
criminal has a fairly major interest, or that piece of property, which will affect a totally innocent person.  The 
judge will not take away the totality, only the difference between A and B.  Does the court have a flexibility to 
say which property it will confiscate to get that difference, so that it does not take the property of a totally 
innocent person?  Is there flexibility for the court to decide which property it will take to achieve that value X, 
which is the difference between the totality and the lawfully owned? 

Mr PRINCE:  In that case, the member for Wagin talks about unexplained wealth.  We have a sum total of 
wealth that is unexplainable, and that is what we take.  It is not a matter of deciding on a dollar figure and then 
deciding which bits of property we take.  We will have a quantum of wealth for which there is no legitimate 
explanation, and consequently the declaration is made and we take it.  

Mr Wiese:  In arriving at that quantum, we must assess the totality of their wealth and that portion that they 
lawfully acquired.  The difference between those is what is confiscable.   

Mr McGinty:  That can include taking property that is legitimately owned.  

Mr PRINCE:  In the unexplained wealth example we will have a statement from the court that X amount of 
money is unexplained, and in wealth terms - that is reduced to a dollar figure - this is the amount.  The person 
against whom this declaration is made has to find the wherewithal to pay that.  If he does not, he will have assets 
seized pretty quickly.  I will relate the example of crime-used property to clandestine amphetamine factories.  
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How many seizures have there been in the past week at Manjimup and the metropolitan area?  Good on the 
police - ripper!  If somebody is using part of a farming property to grow cannabis or to build a clandestine 
laboratory to produce amphetamines, ecstasy and the rest of it, the stuff that is being used will be seized.  That 
was always the case under the Misuse of Drugs Act.  If the house is so set up, do we take the house?  Obviously, 
if the criminal owns the house and is using the house for that purpose, we can take the house; we could do that 
under the Misuse of Drugs Act.  If the house is rented and the owner had absolutely no idea and could not have 
known - this is the example I went through with the member for Fremantle in which the landlord is a reputable 
real estate agent, has paid all the insurance, rates and taxes and income flowed in, etc - we will not take the house 
because the landlord had no way of knowing.  However, we will put a dollar value on the benefit of the use of 
the house and that will be able to be satisfied against other property, hopefully, of the criminal - that is, if the 
criminal has a property.  I gave the example of the criminal having inherited something from an aged maiden 
aunt.  Clearly that is not a crime-derived asset, but we can execute this amount of benefit against that and be able 
to take it.  The State can be satisfied about the wealth that has been crime-used without adversely affecting the 
innocent third parties other than they will have to do something about a breach of the meter and the mess made 
in the house.  

The biggest problem that has been raised tonight, and previously, is in the crime-derived area, a criminal with 
crime-derived wealth mixes that with a non-criminal’s wealth in what is otherwise legitimate business - be it a 
bank, property speculation, pooled mortgage or whatever the case may be.  I have given the member an 
undertaking with respect to that which I intend shall be followed through.  Does that answer the member’s 
question? 

Mr Wiese:  Yes. 

Mr McGINTY:  Clause 82 contains quite a comprehensive provision which, as I understand it, provides for 
circumstances in which essentially an innocent person can be given back crime-used property.  We have property 
that is tainted by being crime-used and it can be given back to innocent parties in particular circumstances. 

Mr Prince:  I suggest that the Budget hire car is a classic. 

Mr McGINTY:  Or the family home being left for the wife with a life tenancy, or something like that, when her 
husband has been getting up to no good in the family home. 

Mr Prince:  I think that is not a good one, frankly. 

Mr Wiese:  Why? 

Mr Prince:  Because I suspect that the spouse, in partnership with whomever it may be, is more likely to be 
involved, if not in a criminal sense, then as an accessory to the criminal activity of the husband and is 
nonetheless an acquiescent or passive-knowledge partner in what the criminal activity has been. 

Mr McGINTY:  If we take the hypothetical case of - 

Mr Prince:  The rent-a-car company. 

Mr McGINTY:  Yes.  In clause 82(3)(a) the first example given is the spouse or dependent children.  I would 
have thought that the case of a wife who did not know or perhaps had only an inkling that her husband was using 
the family home for activities of paedophilia, for instance - particularly where when there are young dependent 
children - is classically the sort of case in which the wife might be granted a life tenancy or some other provision 
to ensure that she is not left destitute as a result of the criminality of her husband, even if there might be a minor 
measure of knowledge on her part.  When one looks at subclause (3)(a), the dependent wife or the dependent 
children are the first instances given in this legislation.  I am wondering why an equivalent provision could not 
be used in cases other than crime-used property.  I am thinking particularly of other areas in which, for instance, 
the proceeds of crime are being used to acquire the family home and that will result in a - 

Mr Prince:  I think you mean crime derived. 

Mr McGINTY:  Yes, crime derived, or even the unexplained wealth.  Why cannot that same approach not be 
used in other circumstances?  The other approach which has already been suggested by the member for 
Churchlands is to vest in the courts some sort of equitable discretion, or discretion based in equity, to allow a 
determination similar to what is done here, depending upon the circumstances of the case to ensure that hardship 
is not invoked on the innocent party.  We effectively have a model here with respect to crime-used property.  
The reason that is expressly prohibited in the other categories of proceeds of crime, if I can loosely put it that 
way, is something which would seem to me to enable the problem to be addressed. 

I made reference to the view that the member for Churchlands put forward.  One way in which that could be 
tackled would be to look at the amendments that the member for Wagin has on the Notice Paper with a view to 
allowing all property to be confiscated with no recourse here.  Once the property is confiscated and vested in the 
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State, we then expand that class of beneficiary of the confiscation account to include either innocent parties or 
victims.  That is perhaps an extension of the question put by the member for Wagin. 

Another way of doing it might well be to come back and say, “Okay, it is all confiscated, if you are so sure that 
that is necessary to achieve your broader crime fighting objectives”, but once it has been confiscated it could be 
given back to either innocent parties or victims, rather than given to the police or to drug programs or whatever 
is another way it could be tackled - not optimal, but another way. 

Mr PRINCE:  The explanatory notes to clause 82(3), which I think the member for Fremantle has, state - 

Subclause (3) is necessary to provide the Court with a discretion in specified circumstances to make 
orders to ensure that the dependant or spouse of the owner of crime-used real estate does not suffer 
undue hardship as a result of the property being confiscated.  In such a case the property may be 
confiscated but the Court may grant the spouse a life tenancy in relation to the home, or the dependant 
child may be granted a tenancy at will until she becomes independent at, say, aged 21 years.   

It would be unjust for the crime-used property to be confiscated if all owners were innocent, as defined 
in clause 153.  For example, a person’s property may have been stolen and then used in the commission 
of a confiscation offence.   

In other words, the explanatory notes adequately outline the situation with clause 82.   

Mr Wiese:  What about paragraphs (b), (c), (d) or (e)?  They deal with the spouse and perhaps the children, but 
they certainly do not deal with (d) or (e). 

Mr PRINCE:  I would have thought (d) and (e) were fairly self-evident, with respect, and did not need any 
explanatory notes. 

Mr Wiese:  We will get to that later. 

Mr PRINCE:  Perhaps tonight.  I take the point made by the member for Wagin.  Perhaps that is a way of dealing 
with the problem that the member for Churchlands has raised.   

Clause put and passed.  
Debate adjourned, on motion by Mr Prince (Minister for Police). 

House adjourned at 9.58 pm__________ 
 
 


